
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Cleveland General

o f  the  Pet i t ion
o f
Transpor t  Co. ,  Inc . AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic tency or  Revis ion
of  a Determinat ion or  Refund of  Truck Mi leage
Tax under Ar t ic le(s)  2I  of  the Tax Law for  the
P e r i o d s  E n d e d  L 2 / 3 1 / 8 0 , 3 / 3 I l 8 l  &  3 / 3 I / 8 2 .

State of  New York

County of Albany

DavLd Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Cornmiss lon,  that  he/she is  over  18 years
of  age,  and that  on the 20th day of  February,  1987,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon Cleveland General  Transport  Co.  '  Inc.

the pet l t ioner  in  the wi th ln proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Cleveland General  Transport  Co.,  Inc.
I  Van Street
Sta ten  Is land,  NY 10310

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t l one r .

in a postpaid properly addressed wrapper in a
care and custody of the United States Posta1
York.

that  the said addressee is  the pet l t ioner
for th on said wrapper is  the last  known address

thor iz t o te r  oa t

Sworn to before me this
20tln 44y of February, 1987.

' , ' ' . /  
/ /  4 , ////u/%-.,A

pursuant to Tax Law sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

C leve land Genera l  T ranspor t  Co. ,  Inc .

for Redeterminat ion of a Def ic iency or Revislon
of a Determinat lon or Refund of Truck Mi leage
Tax under Art ic le(s) 2L of the Tax Law for the
P e r i o d s  E n d e d  L 2 / 3 L / 8 0 ,  3 / 3 L / 8 1  &  3 / 3 L / 8 2 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Comnl-ss ion,  that  he/she is  over  18 years

of  age,  and that  on the 20th day of  February,  1987,  he served the wi th in not ice
of  Decis ion by cer t i f ied mai l  upon Edward F.  Bowes,  the representat ive of  the
pet i t ioner  in  the wi th in proceedlng,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Edward F. Bowes
7  B e c k e r  F a r m  R d . ,  P . O .  B o x  Y
Rose land ,  NJ  07068

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Serviee within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet l t ioner.

to before me thisSworn
20rh  d ofTFebruary, 19,

te r  oa ths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I C N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 20, 1987

Cleveland General
1  Van St ree t
Sta ten  Is land,  NY

T r a n s p o r t  C o . ,  I n c .

1 0 3 1 0

Gent lemen:

Please take not ice of  the Decis ion of  the State 1. ra Qemmission enclosed
he rew i th .

You have now exhausted your r lght of  review at the adminisErat ive level.
Pursuant  to  sec t lon(s )  5 I0  o f  the  Tax  Law,  a  p roceed ing  in  cour t  to  rev lew an
adverse decision by the State Tax Comnisslon may be inst i tuted only under
Art ic le 78 of the Clvl l  Pract ice Law and Rules, and must be commenced ln the
Suprene Court  of  the State of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Audit Evaluatlon Bureau
Assessment Review Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone #  (518)  457-2086

Very truly yours'

STATE TAX COMI{ISSION

cc:  Tax ing  Bureauts  Representa t ive

Pet i t ioner  t  s  Representa t ive  :
Edward F. Bowes
7  B e c k e r  F a r m  R d . ,  P . 0 .  B o x  Y
Rose land,  NJ  07068



STATE OF NEI^I YORK

STATE TAX CO.UMISSION

In the Matter of the Pet i t lon

o f

CLEVELAND GENEMT TRANSPORT CO. ,

for RevLslon of a Deterrnlnatlon or for
of Hlghway Use Tax under ArtLcle 2L ot
Law for the Perl"ods Ended December 31,
March  31 ,  1981 and March  31 ,  1982.

DECISION

use tax refunds for the

1981 and March  31 '  L982.

I N C .

Refund
the Tax
1 9 8 0 ,

Pet l tLoner,  Cleveland General  Transport  Co.,  Inc.,  I  Van Street,  Staten

Island, New York 10310, f l led a pet l t lon for revlslon of a deternlnat lon or for

refund of hlghway use under Arttcle 2I of. the Tax Law for the perlods ended

December  31 ,  1980,  March  31 ,  1981 and March  31 ,  1982 (F t Ie  No.  4782L) .

A hearLng was held before Brl"an L. Frtedman, Heartng Off icer '  aE che

off ices of the State Tax Coumlsslon, Two World Trade CEnter,  New York, New York

on August  7 ,  1986 a t  10 :45  A.M.  Pet t t loner  appeared by  Edward  F .  Bowes '  Esq.

The Audlt  DLvlston appeared by John P. Dugan, Esq. (Kevln A. Caht l l ,  Esq.,  of

counse l ) .

ISSUE

Whether pet l t loner

quarterly perlods ended

ttnely f l led clatms for fuel

D e c e u b e r  3 1 ,  1 9 8 0 ,  M a r c h  3 1 '

FINDINGS OF FACT

1. Oa July 15, 1983, the Audlt  Dtvl .s lon lssued to Cleveland General

Transport  Co.,  Inc.r  a Proposed Audit  Adjustnent of Tax Due under Art lc le 2L of

the Tax Law whlch explal .ned that a f le ld audlt  of  pet l t lonerrs truck ml leage

tax records for the pertod October 1, 1979 through March 31, 1983 haal dlsclosed

omltted New York State nlleage resultlng ln additlonal truck nlleage t,ax due tn

the amount of $11,060.46, whlch amount had been reduced by unpatd refunds of
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fuel  use tax Ln the amount of $4,344.37 whtch were due and owLng to pet l tLoner

for the pertods ended June 30, 1982 and March 31, 1983. Pet l t toner was further

advtsed that fuel-  use tax refund claLms for the perlods ended Decenber 31,

1980,  March  31 ,  1981 and March  31 ,  1982 had been d lsa l lowed due to  Pet l t toner 's

fal . lure to t imely fLle such claims for refund. Accordlngly,  on November 3,

1983, the Audlt  DlvlsLon Lssued to pet l t loner an Assessment of Unpatd Truck

Mlleage Tax for the perlod October 1, 1979 through March 31'  1983 tn the amount

o f  $ 1 1 , 0 6 0 . 4 6  p l u s  l n t e r e s t  o f  $ 2 , L 2 9 . 1 4  f o r  a  t o t a l  d u e  o f  $ I 3 , 1 8 9 . 6 0 .  U n p a l d

fuel use tax refunds for the second quarter of 1982 and the f l rst  quarter of

1983 total l lng $4,344.37 were appl led to this assessment,  resul- t lng ln a net

a u o u n t  d u e  o f  $ 8 , 8 4 5 . 2 3 .

2. Netther tn l ts pet i tLon nor at the hearing held herein dld pett t ioner

contest the Audlt  Dtvis lonfs determlnat ion that pet l t loner owed addlt tonal

truck ml leage tax in the amount of $11,060.46 for the perlod October l ,  L979

through March 31, 1983. PetLt loner contends, however,  that fuel  use tax

re funds  fo r  the  per lods  ended December  31 ,  1980,  March  31 ,  1981 and March  31 '

1982 should have been offset agalnst the amount due pursuant to assessment of

unpatd truck rntleage tax.

3. 0n Aprt l  21, 1982, the Audlt  Dlvls lon recelved from pett t ioner a Claln

for Fuel Use Tax Refund for the quarter ended March 31, 1981. Thts claln bore

the slgnature of R. M. Ltppa and the date of Aprl l  19, 1982. Attached thereto

was a copy of a New York State Cornbined Truck Mlleage and Fuel Use Tax Return

for the perl"ods January 1, 1981 through March 31, 1981 for fuel  use tax and

March I  through March 31, 1981 for t ruck rul leage Eax. Also attached were

coples of Maryland, Connecttcut and New Jersey returns. The cotal  refund

c la lned was $4 ,018.40  fo r  fue l  use  tax  paLd on  d iese l  fue l  to  theee s ta tes .
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4. For the quarcers ended December 31, 1980 and March 31, 1982' the

Department of Taxatloa and Ftnance dl<l not receive a fuel use tax refund claln

from pet i t ioner.  When pet i t , ionerfs off lce manager,  Ralph M. Llppa'  was

advised by the auditors that the DeparEment had no record of recelpt of refund

clains for these perlods, he provlded the audltors with coptes of the claims

whtch he al leges had been prevlously f t led. For the quarter ended Deceuber 31,

1980, Mr. Llppa provided a copy of a Clatm for Fuel Use Tax Refuud ln the

amount of $31846.12 fot fuel  use tax paLd on dlesel fuel  Co Connecttcut '  New

Jersey and Massachusetts.  The sal"d copy bore the stgnature of Ralph M' Llppa

and the date of February 20,1981. Attached thereto were copLes of pet l t lonerrs

New York State Coublned Truck Mtleage and Fuel Uee Tax Return for the perLods

October 1, 1980 through Deeenber 31, 1980 for fuel  use tax and Decenber 1

through 31, 1980 for t ruck ml leage tax. Also attached were coptes of

Connect icut,  New Jersey and Massachusetts returns. For the quarter ended

March 31, L982, Mr. Llppa provlded a copy of a Clalm for Fuel Use Tax Refund

ln the anount of $2,576.80 for fuel  use tax paid on dLesel fuel  to Connect l"cut

and New Jersey. The copy bore the slgnature of R. M. Llppa and the date of

May 20, 1982. Al-so attached were copies of pet i tLoner 's New York State

Comblned Truck Mlleage and Fuel Use Tax Return and returns ftled by pettttoner

wLth Connect lcut and New Jersey.

5. Pet l t l "oner 's offLce manager,  Ralph M. Llppa, stated that he Prepares

alL of pett t ioner 's fuel  use tax refund clatms in hls off tce, thac he stgns al l

such clal"ms and that he nalls all such claLns by ordtnary natl. Part of his

dutLes are to go to Ehe Post 0ff tce and deposlt  pet l t lonerrs dal ly mal l- .  He

does not always mail Ehe refund clalms on the same date on whlch they are

prepared. When petltloner dtd not recelve fuel use tax refunds for the
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perlods at lssue hereln, Mr. Llppa did not send wrl . t ten lnqulr les to the

Department of Taxation and Finance concernLng the whereabouts of such refunds.

CONCLUSIONS OF LAW

A. That 20 NYCRR 494.2 provtdes as fol lows:

' r l f  proof sat lsfactory to the State Tax Connlsslon ls
subnLtted showtng that a carrier has pald to another
stater ulder a lawful  requlrement of that state'  a tax'
slntlar to the fuel tax component of the fuel use tax, on
the use or consumptLon in such other state of rnotor fuel
or dLesel notor fuel purchased tn New York State on whtch
the taxes lnposed by Art lc le L2-A of the Tax Law have
been patd, and lf a clatm for refund ts flled withl"n one
year from the end of any calendar quarter, the excess of
the fuel tax component for such quarter shall be refunded.
Such excess shal-l be refunded only to the extent of the
payment to the other stater aod ln no case to exceed the
appltcable State rate per gal lon tn effect under ArtLcle
l2-A of the Tax Law. No refund ls allowable for any
auount of the sales tax component of the fuel use tax. A
claln for refund of such excess credlts shal l  be made on
forn MT-905, claim for fuel  use tax refund."

B. That 20 NYCRR 494.3(a) provldes, Ln perElnent p€lr tr  as fol lows:

"A clatm for refund based upon the fuel use cax conponenc
of che fuel  use taxes pald other states nust be f l led
wlthin Ehe one-year period commenctng on the last day of
the calendar quarter from whlch the excess credit was
der ived . ' l

C .  That ,  fo r  the  per tod  ended March  3 I ,  1981,  Pet l . c loner rs  C la ln  fo r

Refund for Fuel Use Tax Refund was dated Aprl l  19, 1982 aod recetved by the

Departrnent of Taxat lon and Finance oo Aprl l  21, 1982. In order for sald refund

claLrn to have been tlnely flled, Lt would have to have been filed on or before

March 31, L982. Satd clalm for refund was, therefore, not t l .uely f l led and

petitl"oner is neLther entitled to a refund nor entl"tled to have the anounc
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clained as a refund for such perLod offset agalnst lts assessment for unpald

truck ml leage tax.

D. That for the perlods ended December 31, 1980 and March 31, 1982, the

Audlt  DLvlslon dld not reeelve fuel  use tax refund claLns untt l  pett t toner 's

office manager presented such cLaius durlng a fteld aucllt whtch comuenced on

May 31, 1983. Pet i t loner has the burden of provlng that such refund clalns

were tLmely f t led and petLt ioner has fat led to sustatn Lts burden of proof.

Pet l t toner ls not,  therefore, entt t led to a refund of fuel  use tax for those

perlods nor is lt entttled to have the amounts clalned as refunds for such

perl"ods offset agatnst l ts assessment for unpald truck nt leage tax.

E. That the pet l t lon of Cleveland General  Transport  Co.,  Inc. ls denled

and the Assessment of tinpaLd Truck Mtleage Tax issued on November 3' 1983 ls

hereby sustatned.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 01987
PRESIDENT


